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Price Cap Performance Review
for 1.DaI1 Exchange Carriers

IEpLY COMMENTS or COl INTEIPBJSFJI INC

Cox Enterprises, Inc. (-cox"), by its attorDe)'I, hereby submits its reply

CODUDents in the above-referenced proceeding Cox believes actual competition must

precede streamlined regulation if ratepayers are to be protected and are to fully

realize the benefits of competition in the teJeoomnumications market The

Commis$ion must proceed with caution in deciding whether, and how much,

additional pricing flem,ility should be granted to local exchange carriers ("LEes")

under any revision of the price cap plan.

L 1NTR0DUCI'lON

The U3C oomments attempt to demonstrate the presence of significant

local exchange oompetition and argue that I.ECs should be relieved of the burdens of

price cap regulation. LEC claims of competition, however, ignore the fundamental

difference between LEes and their competitors and ignore the importance of

protecting telephone ratepayers in markets where competition does not yet exist

It is vital that the Commission not confer on LECs the benefits of

unwarranted pricing flexibility in advam:e of the onset of actual, sustainable

oompetition that will benefit consumers. LEes already possess significant pricing

flexibility under the current price cap rules and the Commkdon's B2pnded ~~J21
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JntcrqmMCtign deciliooLl/ 1be~ for eumpJe, dte LEC discounts areater

than 70 percent for certain services under the Misting rules.at If telephone

ratepa)'elS are to be protected, the Commjssion must reject LEC claims that more

fJaib1Jity is neo:8Iry to respoDd to competition. ID addition the Conunission aumot

CODtinue to deregulate l.ECs without CODIidering the effect on the ability of future

LEe competitors to enter~ market and provide a viable range of services and

choices for CONIlmers.

Tbe Commission's propoII1 for further LEC pricina deregulation

CODtrasU sharply with the pervasive rate regulation irnposM OIl cable operators. It is

at the very least iroDic that rue regulation of cable qxntorI may significantly

diminish, if not extinguish, the best hope for iDtrodudng fadJities.based competition

to I..ECa. Accordingly, the need to adopt LEC "transition- rules is not yet apparent if

the most likely source of sudl competition is disabled, at least temporarily, from

iDtrodudng such competition. In any event, the timetable for competition with the

LEa is now unpredictable and certaiDly not yet evideDt. Acoordingly, additional

1/ SIc. .... Pv""od Intsrmmwtigp wUILJ MI' I_bgnc Co'DRlllY
EKiIidII. Report aDd Order aDd Notice of PropolCd Ru)oma1rjna. 7 FCC Red
7369 (1992) rsrAei AC£'" QnIs(). Altbon. the co-location and fresh look
requirements of the SrdallMm- Orttc;r were remepdod to the Commission in
Bell Atllpde T.... Cg y. EC.e. Cue No. 92-1619 (D.c. ar. June 10,
1994), the court did DOt review tbe pridDa f1eIibi1ity panted to the LEes. Under
the proposal advocated by Teleport CoIDlDlJDicadoDI Group, LEes would retain
this pricing flexibility if they continue to offer physical co-Iocation voluntarily.

7J S= Comments of Intermedia Communicatioo& of florida at 3.
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lEC deregu1atioD at this ItaF in the development d. the competitive local

telec:ommuoicatio is contrary to the public iDterat.

IL A MUQ.T IS NOT COMPElThVE UHI1L COMPE'ltI'OU
ACfUALLY PROVIDE A FUlL RANGE OF LEe SERVICES

The Notice requested comment on determiDina when competition

exists; bow it should be measured; and what effect the existence of competition

sbould have on LBC price cap reguladon. The I..ECs filed comments asserting that

competition already emu, and that full and il1'lJ"ediate pricing flexibility is in the

public iDterat.~

LEes must DOt be arauted the beadiu of additional pricing flexibility

without first establiIhiD& that the local market is competitive. Certain factors must be

present prior to any Qmumssion finding that local competition in fact exists.

First, competitors must be autboriud by federal, state and local

authorities to provide the full range of services provided by inaJlDbent I.ECs.

Presently, only a bandfuI of states permit competition for switched local services. No

non-lEC bas authority to provide competitive residential services. Consequently,

competitive access providers ("CAPs-) and other potential I.EC competitors are at a

competitive disadvantIge because they caDDOt provide consumers the full range of

switched services offered by the ioonnbent LEC.~ Until that disadvantage is

3J LEe comments also advocated the jJTl1llCl!diate elimination of Price Cap
sharing and refund mechanisms as disincentives to network investments.

y See Comments of MFS at 44.
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to invest in switdDng facilities UDtil thole fadJities can be used to provide switched

local acbange service as weD as interstate servic::ea.V 1berefore, in states where

CAPs are prohibited from providina switched local services, it is unlikely that a CAP

wiD make the investment necessary to compete in the market for interstate switched

Agt,rnina present Jep1 banien to cmry are reu¥Ned,fI cxepedtive

eutry will DOt be ecoaomically feasible if the incumbent IJ3C can selectively reduce

its rata in respotlle to the imroductioa of competitiolL The comments demonstrate

that the aDTeDt reauJatoly framework prcMdes LEes IIDp1e ability to respond to

emerging competition.1' UDiesa an baaieI's to eo&ry are removed aDd competitors

are given the opportunity to establish a foothold ill the 1IJIl'bt, pridng flexibility for

I.ECs will continue to be a "signifiamt barrier to competitive entry.""

5J See Comments of TIme Warner at 10.

W Beyond buic certification, lepl authority to provide compedtive local
services must include imerCODllOdioa, uDbupdJiaa aDd mnwwina policies that
eliminate a lBCs ability to impose UJU"CUOIIAbk 0QItI OIl Us competitors.
Without appropriate policies on tl:aae iuueI, it wiD DOt be economically feasible
to offer a local service in competition with the LEe.

1/ For example, the Commission'. Expudod IDterconuection rules provide
LEes with substantial flex11>llity to lower speeial acceu rates under a zone density
Pricin& plan that permits the LECs to target high volume customers with
significant discounts.

8/ Comments of Intermedia at 3.
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Another factor eaaential in demoDs&ratin& that a market is competitive

is the presence of a competitor with facilities in place that actually are used to

provide a>mpetitive service. Potential oompetition from cable operators and future

wireless providers is not yet a sufticient chec:k on LEe prices to justify further

streamlined reaulation. lEC arguments to the contrary cannot be reconciled with

the realities of the market and must be rejected by the CmunisUoo.

PacBe11, for eurnple, argues that cable operators are a major source of

competition for I...ECs.tI While Car hopes and expects that this may be a realistic

future projeetioD, it is a wildly iuaccurate charaderizatioD of the state of cable

competition today. As an iDitiaI matter, the eurreut capital oonstraints on cable

operators brought about by the O>nuniYion's cable rate I'eJ'IJation will have an

adverse effect on cable operators' ability to offer telerornrnunicatioos services, making

future competition unpredictable.

No cable operator may yet lawfu1ly provide basic local exchange

service to residential QJStomers..IV Cable operators also are at a significant

disadvantage because cable fraDdJia do not duplicate the ubiquitous service areas of

9./ See Comments of PacBell at 79-82; See also Comments of USTA at 30-31.

JJJI A subsidiary of Southwestern Bell is aJDOI1I the first cable operators to
request authority to provide commercial rcsidcDtial teJeromnpmications service
over a cable system. Approval of bthwestem Bell'. application to provide local
exchange service in Montlomery Cowuy; Maryland is expected to take over a year
and the application states that it will be five years before ubiquitous service is
available.



- 6-

local and regional LEC networb..UI At. least ODe LEC has characterized cable

systems as "poorly suited to pnMde switched, two-way telephone services to

iDdividual a.JStomerL"aI Aa:ordiDI1Y. the preaence of cable systems within a lECs

service area prOYides DO evidence of competi1ioD until COJlIUmetI have available to

them a choice of competitive teleronummications services.

Fmally, it will be many years before penooal CX)IIlD1UDicatioos services

C'fCSj 1i=Jsees are in any position to pnMde a mmpetidvc threat to wire1ine local

acbange services. PCS licenses will be sold at audion, reportedly beginning at the

end of this year. Lic=se applicatioDs must then be filed by auction winners, licenses

issued and systemI built Before service am begin, PCS lkensees must relocate

inannbent miaowave opecatorI that bIoct 1arF portions of the spectrum to be made

available for IWensed PeS, parti<:u1arJ.y in major metropolitan areas. In order to be

successful, PCS licensees must estabUsb wide service coveraae areas that offer an

attractive alternative to inannbent cellular operaWrL Only after each of these

cballenges are met will a PCS licensee be in a position to determine whether it can

compete economically against the LEe local acbanp. III short, the prosped of PCS

UI This lack of ubiquity has severe COJItPetitive cousequences. For example,
although a small poup of iDterucbanp carriers (-OCCs") represent most of the
demand for access services, these ixCs provide ubiquitous services and demand
ubiquitous access to customers. Cable systemI have neither the service area
breadth nor the subscriber peDOtratioIl of uistiua LEe networks and therefore
are less desirable to access customers.

J1J Bell Atlantic's Request for an Expedited Waiver Relating to Out of Region
Interexehange Services and Satellite Programming Transport, Affidavit of Brian D.
Oliver at 4 (filed January 20, 1994).
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providing competition to the 1...ECI is uupredictabIe ad certaiDly provides DO current

basis to grant un additional pricing t1exibility.

m 'IHIt LEVEL OF COMPE1TI1ON IN .It. GBOGItAPHIC M4RKET
SHOULD DICfATE 'IHIt LEVEL 0,. u:c PRICING FLEXlBIUTV

Once minimum aiterla for competition have been identified aJ:Jd

satisfied, the level of regulation imposed on a LEC should rdlect the aetuallevel of

competition in a market The relative m ....' Ibare of competitors is a aiti<:al factor

in ma)dng this determination. Market share iI a useful measure of competition in a

market dominated by a single provider because it demoDstrates that customers have a

real choice of service providers. When a sut.taDtiallevel of aJStomer acceptance is

reached by new entrants (as evidenced by market share), regulatoly streamlining may

be considered. Similar to the Commjgioo's appro&d1 in the interexchan&e market,

full deregulation of LEC pricing, however, would DOt be appropriate until a high

threshold of aJStomer acceptance of DeW entrants is reached

USTA proposes a measure fA. marbt power thIt foaJsea on whether a

customer'& demand is "addressable" by a competitor, rather than whether customers

actually take service from LEC competitors.»I Under this standard, a LEe would

have "freedom to respond to competition as it cmerges." The USTA proposal

encourages antioompetitive behavior aJ:Jd should be rejected.

J:J.I USTA has proposed a system UDder which LEes would be granted
additional pricing flaibllity for uceu services IS soon II a "substitutable" service
was offered in a service area.. lBC access cbarpa would be deregulated if 2S
percent of cuatomers in the area had a competiDg SOlYice available aDd 2S percent
actively sought to use non-l.EC access services. Comments of USTA at 62-66.
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The llfreedomll of a I.EC selecdveJy to respood to competitive entry bas

significant antioompetitive implicatioas when that c:anier hal the level of market

power possessed by the LECs.W 1bis is particularly true when a competitor's low

market share may be the result of numberin&. iDterCODDedioD polides or other legal

barriers that favor the LEe based solel¥ on its status as a monopoly provider of local

exchange services.W There is DO assurance in that case that a daimed LEe

response to competition is nothing more than unvarnished predatory pricing.

Application of streamlined regaJ1aVon that is tied to the growth of

actual competition is the measured approach the Coouniuion has taken in regnlating

AT&T in the interexchaDge market.16l AT&Ts regulation wu relaxed only when

W "(W]hen AT&T offers to reduce its rateI 0D1y to mateb the rate reductions
of iu competitors ... AT&Ts oiferiD& wiJl ha¥c IOrioua poacntial anticompetitive
consequences.II AT&T Commnnications (Tariff F.C.C. Nos. 1. 2 and 2), 6 FCC
Red 5675 (1991).

1S.I Furthermore, the Q:»nmiuion &houkI reject any triager mechanism that does­
not take into account the competitive advantage LECs possess by virtue of the
lack of "addressability" in other LEe markets.

lfJ/ In streamlining AT&Ts business servic:es, the Commission relied primarily
on supply and demand elasticities to detenDiD.e whether markets were
competitive. sc.c Cgmpetition in the IntmtAM MarkemJace. 6 FCC Red 5880
(1991). The Commission acknowledaed that market share is evidence of demand
elasticity. kl. at 5887. At the time it fouDd that~ was sufficient to
warrant streamlined regulatioD, AT~Ts market share .bad dropped to S09'. kl. at
5889. Moreover, the Commission recently decided DOt to streamUae AT&T.
residential and small businels services because IIAT&T stills holds by far the
largest market sbare of these [IXC) carriers. Since 1989, AT&T hal contimJed to
provide about 60 percent of interstate minu1el." EJW CapPerfnrmap~ Reyiew,
8 FCC Red 5165, 5167 (1993). Furthermore, the ICCeII market is less supply
elastic than the iDterexcbaDgc market because competitors must build out their
existing facilities before they can offer service to new ~omers.



- 9-

real mmpetitors otfered real a1temadve& to AT4Ts business services. COl submits

that this approach is far more realistic and lICIIIitive to the presence of actual

competitive alternatives than is USTA's waddrasabi1it( proposal.

IV. COMPIt1TI'ION IS THE BISI' WA.Y TO ENCOURAGE
INFRASTRUCItJRE DEVELOPMENT

The Conunigion requaU COD"Dent OIl wbetber the price cap plan

sbould be revised to support the deYeIopmeDt of a national ··iDfonnation

infrastructure. Cox supports those oommen1s snggesting that the best way to

encourage infrastructure investment is by developing aDd sustaipina policies that

eJ:JCOUl'lF telecommunications c::ompetition.1V 1be.se (X)tJ1IMDts demonstrate that

an important factor motivating infrastructure iDvatmeDt by I..ECs ia the promise or

presence of a»npetitolS. Furthermore, most ... LECs already have announced

plans to spend billions of dollars upgradina their facilities to provide video dia1tone

and other new services.11/ There is DO need to offer spedal incentives to LEes to

invest in improved facilities and services.1tI

11./ See Comments of Teleport at 6; Ad Hoc Users at 11.

18/ Because upJI'Ided LEe fac:illiiol will be used to provide video dialtoDe and
other DOn-telephone services, many parties have questioned whether telephone
ratepayers will shoulder an unfair share of these costs. In Ji&bt of these concerns,
additional incentives for LEe investment would not be in the public interest.

13./ H the Commission believes iDceDtiva are neceuary to assure universal
service or to provide particular services, suda inceatives should be available to all
telecommunications providers on a DODdiscrimiDatory basiL
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v. CONCLUSION

Cox recognizes that replatioD of LEes must reflect contimJina

developments in the telecoounuuiadioas competition. Nevertheless, the Commission

must be certain that it will not harm te1epboae ratepayers or the development of

competition by proYiding LEes additional regulaWJy f1eJibDity before a competitive

market for all I.EC services is allowed to develop. This canDOt happen UDtillepl,

technical and ecouomic barriers to competition have becD removed aDd custmnel'5

are provided with a real choice between competing serW:e providers.

Respectfu1ly submitted,

COX EN1ERPRISES, INC

Dow, LobDea et Albertson
1255 1\venty-Third Street, N.W.
SuiteSOO
WubilJllOO, D.C 20037
(202) 8S7-2S00

June 29, 1994


